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June 9, 2020

Via TrueFiling

The Honorable Tani Cantil-Sakauye,
Chief Justice of The State of California,
and the Honorable Associate Justices
of the California Supreme Court

350 McAllister Street

San Francisco, California 94102

Re.  Gregory Geiser v. Peter Kuhns, et al.
Case No. S262032

Dear Chief Justice Cantil-Sakauye and Associate Justices:

Pursuant to California Rule of Court 8.500(g), we write on behalf of amici curiae
the Center for Constitutional Rights, Electronic Frontier Foundation, ACLU of Southern
California, Sierra Club, Civil Liberties Defense Center, Greenpeace, Inc., Palestine Legal,
National Lawyers Guild, Partnership for Civil Justice Fund, Mosquito Fleet, Portland Ris-
ing Tide, Amazon Watch, Center for International Environmental Law, and the Interna-
tional Corporate Accountability Roundtable in support of the Petition For Review filed by
Defendants and Appellants Peter Kuhns, Pablo Caamal and Mercedes Caamal in Geiser v.
Kuhns, et al., Case No. S262032 (after a decision by the Court of Appeal, 2d Appellate
District, Division 5, Case No. B279738).

Geiser is a textbook example of a “SLLAPP” case, wherein a housing speculator sued
a pair of homeowners and a grassroots activist for engaging in public protest of plaintiff’s
foreclosure and eviction practices. Nonetheless, the Court of Appeal has twice held that the
anti-SLAPP statute does not apply to it. On initial appeal, the Court of Appeal held (over
a dissent) that the acts that were the subject of the complaint were not taken “in connection
with a public issue.” 2018 WL 4144561. This Court vacated that holding and remanded
with instructions to reconsider the result in light of this Court’s subsequent decision in
FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133 (“FilmOn’). Subsequently the
Court of Appeal essentially reissued the same opinion, again failing to focus on whether
the actions at issue “participated” in the public debate—the question that FilmOn requires
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courts to place at the center of their inquiry—and again over a vigorous dissent. This ap-
pears to be the only case in which California courts have failed to afford anti-SLAPP pro-
tection to a public protest. Moreover, the rationale applied by the majority threatens to
diminish the protections the anti-SLAPP law provides to the news media. Review by this
Court is therefore needed both “to secure uniformity of decision” and “to settle an im-
portant question of law.” Cal. R. Ct. 8.500(b)(1).

I. Applicants’ Interest

Applicants are fourteen nonprofit organizations, each of which is a member of the
Protect the Protest task force, a coalition of nonprofit organizations dedicated to protecting
free speech, freedom of assembly, and peaceful dissent from meritless lawsuits designed
to chill the exercise of those fundamental rights.! A more detailed description of the Amici
is attached as Appendix A.

I1. Why This Court Should Grant Review

In FilmOn, this Court “granted review to decide if and how the context of a state-
ment—including the identity of the speaker, the audience, and the purpose of the speech—
informs a court’s determination of whether the statement was made ‘in furtherance of” free
speech ‘in connection with’ a public issue.” 7 Cal. 5th at 142-43. Here, the Court of Appeal
majority opinion held that the final element, connection with a “public issue” was lacking,
finding instead that “defendants’ challenged activity”—the two public protests at issue in
Geiser’s complaint—"“concerned a purely private issue and did not concern or further the
public discourse on a public issue or an issue of public interest.” Slip Op. at 15-16.

The two judges in the majority reached that conclusion by making their own assess-
ment of the subjective intent of the defendants, apparently imputing to both the homeown-
ers and the community organizer defendant a desire solely to prevent the Caamals’ eviction
and facilitate their repurchase of their home—with neither the organizers, the community
group the organizer worked with (the Alliance of Californians for Community Empower-
ment (“ACCE”)), the National Lawyers Guild participant, or any of the “group of con-
cerned citizens” involved in the protests having any interest in the protests other than fur-
thering the Caamals’ personal dispute. See Slip Op. at 19-20. According to the majority,
the “motivation” of all participants “was purely personal to the Caamals and did not address
any societal issues of residential displacement, gentrification, or the root causes of the great
recession.” Slip Op. at 21. Accordingly the majority “conclude[d] that defendants’ demon-
strations ... focused on coercing [Geiser’s company] Wedgewood into selling back the
property to Ms. Caamal at a reduced price, which was a private matter concerning a former
homeowner and the corporation that purchased her former home and not a public issue or
an issue of public interest” pursuant to the anti-SLAPP statute. Slip Op. at 19.

See https://www.protecttheprotest.org/about/
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Even putting to one side the fact that speech or actions will “rarely [be] ‘about’ any
single issue,” FilmOn, 7 Cal.5th at 149, the Court of Appeal’s approach is entirely at odds
with this Court’s mandate in FilmOn. FilmOn states, uncontroversially, that the statute
“allows courts to liberally extend the protection of the anti-SLAPP statute where doing so
would ‘encourage continued participation in matters of public significance,”” 7 Cal. 5th at
154. A coda to the Court of Appeal opinion nods to this cursorily, Slip Op. at 25-26, noting
that even if the protests in fact “concerned” larger issues of gentrification and abusive fi-
nancial practices, these particular protests “did not further the public discourse on those
issues,” as evinced by their limited audience and media impact, Slip Op. at 27 (emphasis
added). Yet FilmOn makes it crystal-clear that a defendant’s actions or speech may be ill-
advised or relatively ineffectual and yet still fall within the protection of the statute—the
central question is whether the defendant “participated” in public debate. FilmOn, 7 Cal.
Sth at 151. Here, that determination is easy to make: the contested actions were well-con-
ceived, impactful, and (most importantly) public protests. By definition every good-faith
public protest participates in the public debate. Indeed it appears that no other California
court deciding on the application of the anti-SLAPP statute to a public protest has found
the protest was not taken “in connection with a public issue.” See 2d Pet’n for Review at
39.

Viewed this way, the Court of Appeal’s majority’s focus on the subjective intent
(correctly assessed or not) of the defendants, or any of the other ancillary factors it made
passing reference to—the celebrity (or lack thereof) of the plaintiff Geiser, or the limited
impact of the protests in the mass media—is irrelevant. It is almost incomprehensible to
assert that the “fact the[ protests] attracted some attention did not convert a purely private
matter into one of public interest,” Slip Op. at 25, in light of Fi/mOn’s mandate to focus
on “participation” in public debate, rather than impact: “We are not concerned with the
social utility of the speech at issue, or the degree to which it propelled the conversation in
any particular direction; rather, we examine whether a defendant—through public or pri-
vate speech or conduct—participated in, or furthered, the discourse that makes an issue one
of public interest.” FilmOn, 7 Cal.5th at 151. “[A] statement is made ‘in connection with’
a public issue when it contributes to—that is, ‘participat[es]’ in or furthers—some public
conversation on the issue.” id.

FilmOn declined to apply anti-SLAPP protection to the evaluations made by a pri-
vate ratings service that evaluates internet sites for advertisers; its reports “never entered
the public sphere, and [the defendant rating service] never intended [them] to.” /d. at 153.
In doing so, this Court noted that “whether a statement contributes to the public debate is
one a court can hardly undertake without incorporating considerations of context,” id. 151-
52, including not only the primary asserted purpose of speech or actions but also the
speaker and the audience. Here, those contextual factors make clear that defendants in-
tended their actions to participate in the public debate around issues of gentrification and
eviction reaching far beyond the private concerns of the Caamal family. The “speaker,”
“audience,” “location,” and “timing,” FilmOn, 7 Cal.5th at 143-44, of the protests confirm
this. They were attended by a large group of protesters, at locations designed to draw at-
tention to Geiser and Wedgewood’s practices. An activist organization dedicated to saving
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homes from foreclosure and fighting displacement of long-term residents, ACCE, orga-
nized the protests, and its Los Angeles Director (defendant Kuhns) participated in them; a
legal observer from the National Lawyers Guild was present at one. Geiser, Slip Op. at 3-
5; Slip Op. of Baker, J., dissenting, at 7. The protests did in fact attract media attention (as
they were designed to do), generating extensive coverage in major news outlets—ZLa
Opinion (the largest Spanish-language daily newspaper in the country), HuffPost, and
Breitbart—as well as some smaller outlets and local newspapers. They were part of a public
conversation about how real estate companies should ethically handle the eviction of long-
time residents, especially in the wake of the 2008 recession and foreclosure crisis. They
communicated a particular view about Wedgewood’s business practices, a view that con-
sumers might share once informed about those practices. Some consumers may approve of
Wedgewood’s practices, but others may not. Speech that helps consumers make an in-
formed ethical choice about whether to deal with Wedgewood is within the very core of
what is covered by the anti-SLAPP statute.

This is far from a case where defendants sought to “defin[e] their narrow dispute by
its slight reference to the broader public issue.” FilmOn, 7 Cal.5th at 152, where actions
are “too tenuously tethered to the issues of public interest they implicate, and too remotely
connected to the public conversation about those issues, to merit protection.” Id. at 140.
Rather, it is what this Court described as “the paradigmatic SLAPP suit, [wherein] a well-
funded developer limits free expression by imposing litigation costs on citizens who protest
... In opposition to a local project.” Id. at 143; c¢f. Geiser, Slip Op. of Baker, J., dissenting,
at 2.

* * k

One final point bears noting. If speech about an issue can be correctly dismissed as
purely personal based on a court’s assessment of the motivations of the speaker and eval-
uation of whether the content “address[es] any societal issues,” Slip Op. at 21, then narra-
tive coverage of protests like the ones at issue here might well also not be covered by the
protections of the anti-SLAPP statute. Like activists, press are trained to adhere to basic
storytelling and persuasive-speech principles, first among them “show, don’t tell”: the prin-
ciple that one must illustrate the general with the particular. It is not clear why a sympa-
thetic blog posting, describing these protests without drawing out obvious connections to
the “societal issues of residential displacement, gentrification, or the root causes of the
great recession,” id., would not now fall outside the protection of the anti-SLAPP statute.
That cannot be the outcome the legislature intended.

Conclusion
For all of these reasons, amici respectfully request that this Court grant review of

the Geiser decision and reaffirm that the anti-SLAPP statute’s “public issue” standard must
be broadly construed in order to vindicate the law’s purpose of protecting public protest.
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Respectfully submitted,

/s/David Greene

David Greene

[California Bar No. 160107]

Senior Staff Attorney and

Civil Liberties Director

ELECTRONIC FRONTIER FOUNDATION
815 Eddy Street

San Francisco, CA 94109

(415) 436-9333 x143

davidg@eff.org

Shayana Kadidal (not admitted in California)
CENTER FOR CONSTITUTIONAL RIGHTS
666 Broadway, Floor 7

New York, NY 10012

(212) 614-6438
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Appendix A
Description of Amici

The Center for Constitutional Rights is a national non-profit legal, educational, and
advocacy organization dedicated to advancing and protecting the rights guaranteed by the
United States Constitution and international law. CCR has litigated a number of SLAPP
suits, including defense of a suit against the Olympia Food Cooperative over its adoption
of a resolution regarding boycott of Israeli goods, resulting in a fees award (Davis v. Cox,
No. 51770-1-11 (Wash. Ct. App. 2020)), defense of numerous individual defendants in a
series of SLAPP cases involving the protests against the Dakota Access Pipeline (Energy
Transfer Equity, LP v. Greenpeace Int’l, et al., 1:17-Cv-00173-BRW (D.N.D.)), and the
defense of Professor Stephen Salaita and numerous Palestinian activists in several suits by
an organization dedicated to litigation harassment of individuals involved in the BDS
movement.

The Electronic Frontier Foundation is the leading nonprofit organization defending
civil liberties in the digital world. Founded in 1990, EFF champions user privacy, free
expression, and innovation through impact litigation, policy analysis, grassroots activism,
and technology development. It works to ensure that rights and freedoms are enhanced and
protected as our use of technology grows.

The ACLU Southern of California is an affiliate of the national American Civil Lib-
erties Union, a nonprofit, nonpartisan organization with 1.75 million members dedicated
to the principles of liberty and equality embodied in the United States and California con-
stitutions and federal and state civil rights laws.

The Sierra Club is a national nonprofit organization with 67 chapters and about
780,000 members dedicated to exploring, enjoying, and protecting the wild places of the
earth, and to using all lawful means—including protest—to carry out its mission. The Si-
erra Club and its members have participated in countless environmental protests, and the
Sierra Club expects to consider participation in protests from time to time in the future as
part of its overall advocacy efforts. The Sierra Club is also concerned about the growing
use of meritless litigation to chill lawful environmental protest.

The Civil Liberties Defense Center is a nonprofit organization that defends environ-
mental and social justice activists against SLAPP suits and other constitutional attacks in
state and federal courts around the country. CLDC is an active participant in the PTP coa-
lition’s litigation, advocacy, education and outreach work.

Greenpeace, Inc. is a 501(c)(4) non-profit advocacy organization dedicated to com-
bating the most serious threats to the planet’s biodiversity and environment. Since 1971,
Greenpeace has been at the forefront of environmental activism through non-violent pro-
test, research, lobbying, and public education. In recent years, Greenpeace has been the
target of multiple SLAPP suits seeking to silence the organization's advocacy work.

Palestine Legal is a non-profit legal and advocacy organization specifically dedi-
cated to protecting the civil and constitutional rights of people in the U.S. who speak out
for Palestinian freedom. Palestine Legal has advised hundreds of clients whose rights have
been violated because of censorship campaigns targeting speech supporting Palestinian
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rights. Palestine Legal is concerned with the growing attempts to misuse the legal process,
including by filing meritless lawsuits, to chill criticism of Israel's policies.

The National Lawyers Guild is the nation’s oldest and largest progressive bar asso-
ciation and was the first one in the United States to be racially integrated. Its mission is to
use law for the people, uniting lawyers, law students, legal workers, and jailhouse lawyers
to function as an effective force in the service of the people by valuing human rights and
the rights of ecosystems over property interests.

The Partnership for Civil Justice Fund is a 501(c)(3) public interest legal organiza-
tion dedicated to the defense of human and civil rights secured by law, the protection of
free speech and dissent, and the elimination of prejudice and discrimination. For 25 years
the PCJF has litigated impact cases to vindicate fundamental constitutional rights of public
protest and assembly. It has defended the free speech rights of activists and organizations
across the country.

The Mosquito Fleet is a regional network of activists fighting for climate justice and
a fossil-free Salish Sea through on-water direct action and grassroots movement building.

Portland Rising Tide promotes community-based solutions to the climate crisis and
takes direct action to confront the root causes of climate change. It works to promote peo-
ple's right to speak out and protest when environmental or social harm occurs. It is deeply
concerned by litigation that seeks to silence and prevent communities who are resisting
from having a voice.

Amazon Watch is a nonprofit organization focused on protecting the rights of in-
digenous peoples in the Amazon Basin. Amazon Watch supports the cause of the more
than 30,000 indigenous people living in and around the “Oriente” region of Ecuador, where
the operations of Chevron’s predecessor, Texaco, caused one of the worst environmental
disasters in history. For almost twenty years, Amazon Watch has been involved in activism
concerning the pollution in Ecuador, supporting the affected communities’ efforts to obtain
remediation, potable water, and funds for health care to address contamination-related ill-
nesses. It is seriously concerned about tactics used to silence and intimidate activists, law-
yers and citizens concerned with justice and corporate accountability.

Center for International Environmental Law is a not-for-profit organization that uses
the power of law to protect the environment, promote human rights, and ensure a just and
sustainable society.

The International Corporate Accountability Roundtable (ICAR) is a nonprofit or-
ganization that fights to end corporate abuse of people and planet by advocating for legal
safeguards that hold big businesses accountable. ICAR currently acts as the secretariat or-
ganization for the Protect the Protest task force.
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Proof of Service

At the time of service, [ was over 18 years of age and not a party to this action. [ am
employed in the County of San Francisco, State of California. My business address is 815

Eddy Street, San Francisco, CA 94109.

I hereby certify that on this day, I served true copies of this Petition for Review on
the interested parties in this action listed below via the TrueFiling electronic service:

Clerk of the Court
California Supreme Court
350 McAllister Street
San Francisco, CA 94102

Frank Sandelmann (186415)

Brett A. Stroud (292109)

Dinsmore & Sandelmann

324 Manhattan Beach Blvd., Ste. 201
Manhattan Beach, CA 90266

(310) 318-1220

Seth Cox

Alan Dettelbach

Wedgewood

100 Manhattan Beach Blvd., #100
Redondo Beach, CA 90278

Matthew D. Strugar (232951)

Law Offices of Matthew Strugar
3435 Wilshire Boulevard, Suite 2910
Los Angeles, California 90010

(323) 696-2299

Colleen M. Flynn (234281)

Law Offices of Colleen Flynn

3435 Wilshire Boulevard, Suite 2910
Los Angeles, California 90010

(213) 252-9444

Clerk of the Court

Court of Appeal

Second Appellate District

300 S. Spring St., F1. 2, N. Tower
Los Angeles, CA 90013-1213

Pursuant to the COVID-19 pandemic-related March 18, 2020 amendment of the Supreme
Court Rules Regarding Electronic Filing, no paper copies have been served on this Court.
The clerk of the trial court has been served with a paper copy by mail at the following
address:

Clerk to the Hon. Armen Tamzarian
Los Angeles Superior Court

111 N Hill Street

Los Angeles, CA 90012

I declare under penalty of perjury under the laws of the State of California that the forego-
ing 1s true and correct.

Executed on June 9, 2020 at San Francisco, California.

/s/David Greene
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