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INTRODUCTION 

Plaintiffs-Appellees Animal Legal Defense Fund et al. (collectively, 

“Plaintiffs”)—and their numerous amici curiae—advance a number of novel legal 

theories on the First Amendment that do not have a basis in law, and the remainder 

of their arguments either rely upon distinguishable jurisprudence or misunderstand 

the purpose and goals of the Ag-Fraud statute. 

Plaintiffs urge this Court to adopt a new rule under the First Amendment to 

protect “high-value lies” because the lies promote discourse and transparency on 

matters of public concern.  Plaintiffs fail to identify any support for this argument 

in the Supreme Court’s jurisprudence on the application of the First Amendment to 

false speech, and more importantly, the Ninth Circuit has rejected the premise that 

First Amendment protections depend upon judicial assessments of a lie’s social 

utility. 

Plaintiffs attempt to argue that the harm(s) imposed or material gain(s) 

received from obtaining access or employment at an agricultural production 

facility under false pretenses are not of a sufficient degree under Alvarez to remove 

the lies from the protections of the First Amendment.  However, Alvarez does not 

require a threshold quantum of harm or gain, but rather, the issue is whether an 

interest exists and has been invaded or a material gain has occurred.  
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Plaintiffs next argue Iowa’s Ag-Fraud statute imposes a content and 

viewpoint-based restriction on speech in violation of the First Amendment because 

the statute was allegedly motivated by an improper purpose.  However, the face 

and purpose of Iowa’s Ag-Fraud statute are content and viewpoint-neutral, and 

courts are discouraged from looking past the text of an otherwise viewpoint-neutral 

statute to infer some invidious legislative intention.   

Finally, Plaintiffs erroneously argue Iowa’s Ag-Fraud statute is subject to 

strict—not intermediate—scrutiny.  The cases Plaintiffs rely upon applied strict 

scrutiny to false political speech and emphasized the political nature of the speech 

was the rationale for applying strict scrutiny, whereas Iowa’s Ag-Fraud statute 

does not address false political speech.  Under intermediate scrutiny, Plaintiffs 

argue that Iowa’s Ag-Fraud statute is over- and under-inclusive and not narrowly 

tailored because less restrictive alternatives exist.  Plaintiffs’ arguments are red 

herrings and misunderstand the interests the statute intends to protect. 

ARGUMENT 

I. “HIGH-VALUE LIES” DO NOT RESCUE THE CONDUCT 
PROHIBITED BY IOWA’S AG-FRAUD STATUTE FROM FALLING 
OUTSIDE THE PROTECTIONS OF THE FIRST AMENDMENT. 

 
Plaintiffs’ novel rule for determining whether certain false speech warrants 

protection under the First Amendment is as follows: “[L]ies used to obtain and 

disclose information of great public concern that would otherwise be hidden, as 
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occurs with investigators lying to gain access—high-value lies—warrant rigorous 

First Amendment protection.”  Plaintiffs’ Answering Brief (“Pltfs’ Br.”) at 28.  

Such lies allegedly “facilitate rather than impede discourse and transparency on 

matters of public concern.”  Id. at 28-29.  Plaintiffs rely upon Alvarez, arguing that 

“high-value lies” cannot impose a legally cognizable harm or result in a material 

gain because said lies actually benefit society.  Id.  Under Plaintiffs’ theory, 

journalists and sleuthing non-journalists with an alleged altruistic cause would 

have license to lie in order to obtain access to private property or employment at a 

facility with an intent to commit some unauthorized act on the strength of a court’s 

assessment that the lies have “high quality.” 

Alvarez does not support Plaintiffs’ argument.  Alvarez provides that if false 

speech results in a legally cognizable harm or material gain, the speech falls 

outside the protections of the First Amendment.  U.S. v. Alvarez, 567 U.S. 709, 

719, 723 (2012).  Neither the majority nor the plurality distinguished between the 

“good” and the “bad” lies. 

Plaintiffs also rely upon ALDF v. Otter—the district court decision partially 

affirmed and partially reversed by the Ninth Circuit in Wasden I—to support their 

argument that “high-value lies” are not made for material gain under Alvarez 

because their ultimate goal is to expose animal abuse or other bad conduct—not to 

gain a material advantage.  Pltfs’ Br. at 30 (citing Otter, 118 F.Supp.3d 1195, 1204 
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(D. Idaho 2014) (affirmed in part and reversed in part ALDF .v Wasden, 878 F.3d 

1184 (9th Cir. 2018) (Wasden I))).  Plaintiffs’ argument ignores that the Ninth 

Circuit expressly rejected the district court’s weighing of the alleged social value 

of false statements as part of its First Amendment analysis.  See Wasden I, 878 

F.3d at 1195 n.9 (court stated it disagreed with the district court’s focus on the 

journalistic creation of speech subsequent to gaining access—such as the 

publication of a story about the facility—when evaluating the harms imposed or 

gains realized from the use of false speech to gain entry). 

Irrespective of whether a lie is “good” or “bad,” the First Amendment does 

not affect the existence or weight of the property interests Plaintiffs’ seek to 

compromise and the Ag-Fraud statute seeks to protect.  Where journalists, or 

anyone else for that matter, cross the threshold and infringe on a settled right to 

control access to property and employment through false pretenses—imposing a 

legally cognizable harm and resulting in a material gain—the First Amendment no 

longer shields those lies.   

Defendants identified numerous cases in its opening brief where, 

notwithstanding attempts to claim their activity was protected by the First 

Amendment, journalists were subject to claims of trespass or other torts for use of 

fraud or deception to obtain access or employment to a business on private 

property and surreptitiously record individuals and/or the business.  See 
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Defendants’-Appellants’ Brief and Argument (“Dfts’ Br.”) at 12-15 and 29-31.  

Plaintiffs attempt to distinguish these cases by arguing they all involved laws of 

general applicability and are not focused on speech, while the Ag-Fraud statute is a 

law aimed directly at speech.  Pltfs’ Br. at 15-20.  Plaintiffs’ argument misses the 

forest for the trees. 

Those cases all demonstrate the First Amendment does not authorize 

trespass on private property.  By parity of logic, they leave the State with the 

authority to criminalize the use of lies to gain access or employment to private 

property—conduct that, but for the lies, would be considered trespass.  Similarly, 

the First Amendment does not authorize someone to obtain a person’s tax returns 

or access to their bank account without their consent.  States have the authority to 

criminalize the use of lies to gain access to a person’s tax returns or bank 

account—conduct that, but for the lies, would be considered traditional theft—and 

the First Amendment would not shield such false speech even where the party does 

not withdraw any money.  What Plaintiffs are essentially arguing is that they can 

engage in conduct that the First Amendment does not shield from tort liability, but 

the government is nonetheless constitutionally prohibited from criminalizing.   

Plaintiffs’ analogy that a state could not make it a separate crime to drive 

above the speed limit on the way to a political rally without triggering First 

Amendment scrutiny also misses the mark.  Pltfs’ Br. at 18-19.  Speeding is against 
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the law irrespective of where it occurs, and one cannot obtain “consent”—through 

false pretenses or otherwise—to violate a law against speeding.  Whereas here, the 

Ag-Fraud statute is attempting to criminalize conduct—trespass—that would 

otherwise be rendered “legal” by obtaining consent through false pretenses.  

Iowa’s Ag-Fraud statute is not unique in this respect.  In a variety of contexts, Iowa 

law provides that misrepresentation, deception, or false pretenses negate consent, 

including intentional torts.  See Lamasters v. Springer, 99 N.W.2d 300, 304 (Iowa 

1959) (“If plaintiff was induced by fraud and deceit to enter into the contract, he 

cannot be bound by its terms.”); State v. Dobbins, 132 N.W. 805, 807 (Iowa 1911) 

(where consent to acquire property was obtained by fraud or trick, the offense 

committed is larceny); State v. Brown, 911 N.W.2d 180, 184 (Iowa Ct. App. 2018) 

(where consent to enter apartment was obtained by deceit, there was no true 

consent, and burglary charges were warranted); see generally Restatement (Third) 

of Torts § 50 cmt. b (2012) (“Consent given under duress, substantial mistake, 

misrepresentation, or fraud may be ineffective.”); Restatement (Second) of Torts § 

173 cmt. b (1963) (“A conscious misrepresentation as to the purpose for which 
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admittance to the land is sought, may be a fraudulent misrepresentation of a 

material fact”).1 

II. ALVAREZ DID NOT ESTABLISH A THRESHOLD QUANTUM OF 
HARM TO A PROTECTED INTEREST OR SUFFICIENT 
MATERIAL GAIN NECESSARY TO REMOVE FIRST 
AMENDMENT PROTECTIONS FROM THE CONDUCT 
PROHIBITED BY IOWA’S AG-FRAUD STATUTE. 

 
 Plaintiffs attempt to argue that the harm(s) imposed or material gain(s) 

received from obtaining access or employment at an agricultural production 

facility under false pretenses are not of a sufficient degree under Alvarez to remove 

the lies from the protections of the First Amendment.  Pltfs’ Br. at 23-40.  At the 

outset, Plaintiffs’ argument misunderstands the standards announced in Alvarez; 

the opinion does not require a threshold quantum of harm to a protected interest 

but rather, the issue is whether the interest exists and has been invaded.  Two 

                                                 
1  Plaintiffs also alleged that Iowa’s Ag-Fraud statute does not require that false 
pretenses be material.  Pltfs’ Br. at 36 (citing JA 75 (citing Alvarez, 567 U.S. at 
734-35 (Breyer, J., concurring)) for the proposition that proscribable lies require 
materiality).  Although “false pretenses” is not defined in section 717A.3A, the 
Iowa Supreme Court has previously stated that the term “mirrors the elements of a 
claim for fraudulent misrepresentation, which requires proof of a material 
misrepresentation…”  Wilson v. Vanden Berg, 687 N.W.2d 575, 584 (Iowa 2004) 
(emphasis added).  Consistent with Wilson, a narrowing construction from this 
Court could narrow Iowa’s Ag-Fraud statute such that it would only apply to 
material misrepresentations.  See Baribeau v. City of Minneapolis, 596 F.3d 465 
(8th Cir. 2010) (to avoid a vagueness or overbreadth problem, the court interpreted 
Minnesota’s disorderly conduct statute to exclude expressive conduct that fell 
outside traditionally unprotected categories of speech); Wasden I, 878 F.3d at 1202 
(interpreting Idaho’s “Ag-Gag” statute’s restitution clause to exclude reputational 
and publication damages to avoid a potential constitutional deficiency). 
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illustrations mentioned in Alvarez underscore this point.  Impersonation of a 

federal officer may well not result in monetary damages to the United States, but it 

nonetheless impairs a substantial governmental interest in the integrity of the 

governmental process and maintaining the general good repute and dignity of the 

government.  Alvarez, 567 U.S. at 721.  Defamation (or libel) per se in Iowa does 

not require a showing of damages.  Johnson v. Nickerson, 542 N.W.2d 506, 510 

(Iowa 1996).  Knowingly false statements of fact enjoy no constitutional protection 

even when about public figures or matters of public concern.  See Dun & 

Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 755-57 (1985) 

(plurality op.) 

 The protections Iowa’s Ag-Fraud statute attempts to afford demand no less 

constitutional respect.  Unconsented entry results in a “legally cognizable harm” in 

Iowa—the inability to exclude from private property—irrespective of whether the 

trespasser caused any actual damages.  See Thunder & Lightning, Inc. v. 435 

Grand Avenue, LLC, 2018 WL 5850219 at 2 (Iowa Ct. App. Nov. 7, 2018) 

(unpublished opinion) (quoting Robert's River Rides, Inc. v. Steamboat Dev. Corp., 

520 N.W.2d 294, 301 (Iowa 1994) (quoting Restatement (Second) of Torts § 158 

(1964)), abrogated on other grounds by Barreca v. Nickolas, 683 N.W.2d 111 

(Iowa 2004)) (“One is subject to liability to another for trespass, irrespective of 

whether he thereby causes harm to any legally protected interest of the other, if he 
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intentionally ... enters land in the possession of the other ....”).  Similarly, actual 

injury is not required for the conviction of a fraudulent practice in Iowa, and the 

successful completion of a burglary is not required to uphold a conviction—entry 

alone with the intent to commit a public offense is sufficient.  See State v. 

McSorely, 549 N.W.2d 807, 809 (Iowa 1996) (court upheld a second-degree 

fraudulent practice conviction for falsifying corporate records even where the 

defendant did not obtain anything of value from the conduct); State v. Redmon, 244 

N.W.2d 792, 798 (Iowa 1976) (upholding a conviction for burglary, the Iowa 

Supreme Court recognized that it was the “intent to commit a public offense at the 

time of breaking and entering” that formed the basis for the conviction and failure 

to complete the offense did not negate the burglary). 

 Plaintiffs misread Alvarez by conflating the importance of the underlying 

property right with the monetary recovery that may lie for its infringement.  The 

award of nominal damages for a trespass does not negate the protected private 

property interest, but simply caps the liability where no physical damage to the 
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property occurred.2  See Laurent Sacharoff, Trespass and Deception, 2015 B.Y.U. 

L. Rev. 359, 366 (2015).  It is the violation itself, not the violator’s identity or 

amount of monetary harm arising from it, which counts for First Amendment 

purposes.  See generally id. at 393-94 (lies vitiate consent whether by “a police 

officer or reporter disguising her identity and purpose” or a “burglar who lies about 

a surprise party” to facilitate a robbery). 

Plaintiffs drift further afield when they argue that Iowa Code section 

717A.3A(b) lacks an “intent to harm” element that excludes reputational 

damages—an alleged fatal flaw under Wasden I.  Pltfs’ Br. at 32-33 and 36-37.  In 

Wasden I, the Ninth Circuit concluded that the Idaho statute’s restitution clause did 

not allow for the recovery of damages stemming from reputational injuries.  878 

F.3d at 1202.  Plaintiffs argue their undercover investigations and subsequent 

exposés only result in reputational injuries, and consequently, their lies cannot 

                                                 
2  As one commentator has explained: 

Limiting the interests trespass protects merely to physical damage, 
simply because that is the only real compensation available in a 
lawsuit, ignores a key feature of trespass: that it provides nominal 
damages for trespasses that cause no harm. Why does it do so? 
Because trespass protects other important interests beyond damage to 
the land, including privacy and the right to exclude. It protects the 
right to associate with whomever one wishes. It protects the right to 
keep secret one's business, including meat handling (putting aside 
whether it protects the right to keep secret unlawful activity). 

Sacharoff, 2015 B.Y.U. L. Rev. at 392 (footnotes omitted). 
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impose the types of legally cognizable harms that bring speech outside the 

protections of the First Amendment.  Pltfs’ Br. at 32-33 and 36-37. 

Plaintiffs’ theory is flawed and stems from a misreading of Wasden I.  The 

Ninth Circuit’s discussion of reputational injuries occurred after it had already 

analyzed the text of Idaho’s prohibition on obtaining employment by 

misrepresentations and was in response to a claim that Idaho’s law imposed a 

viewpoint-based restriction because its restitution clause allowed for claims of 

reputational damages as a way to punish journalists.  See Wasden I, 878 F.3d at 

1201-02 (court held the restitution clause did not allow for claims of reputation 

damages, and therefore, the clause  did not impose a viewpoint-based restriction 

violative of the First Amendment).  After the Ninth Circuit issued its decision in 

Wasden I, the matter was remanded back to the district court to modify the 

permanent injunction it had issued.  Wasden I, 878 F.3d at 1205.   

On remand, plaintiffs—some of whom are the very same Plaintiffs here—

presented an identical argument, and the district court rejected it, which Plaintiffs 

failed to identify in their Brief.  See Animal Legal Defense Fund v. Wasden, 312 

F.Supp.3d 939 (D. Idaho 2018) (Wasden II) (denying plaintiffs’ request for a 

declaratory judgment, seeking a declaration that subsection (1)(c) of Idaho’s 

statute—dealing with making misrepresentations to get a job—did not apply to 

employment-based undercover investigations).  Plaintiffs argued the Ninth Circuit 
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had narrowed the “intent to harm” section of subsection (1)(c) so that it only 

covered those with a “specific intent to cause concrete injury”—not those who 

only intend to cause reputational harms, i.e. plaintiffs.  Wasden II, 312 F.Supp.3d 

at 941.  The district court disagreed and stated plaintiffs misunderstood the Ninth 

Circuit’s ruling.  Id.  The court noted the Ninth Circuit addressed the intent 

language of subsection (1)(c), but it did not narrow the language; it merely 

concluded that not all undercover investigators hired under false pretenses intend 

to harm the employer—that is a critical element that requires proof to be 

determined on a case-by-case basis.  Id. at 942.  The Ninth Circuit separately 

addressed the restitution clause, and while the Ninth Circuit narrowed that clause, 

the district court was not convinced the Ninth Circuit intended to apply the 

narrowing interpretation to subsection (1)(c).  Id.  Rather, the district court 

interpreted Wasden I as limiting subsection (1)(c) to only the following:  

if a person is convicted of a violation of subsection (1)(c), and 
damages flow from that violation, the defendant will not be required 
to pay reputational and publication damages as part of any restitution 
order.  But this does not mean that the Ninth Circuit narrowed the sort 
of intent necessary to violate the statute in the first place. 
 

Id. at 942-43.   

For these same reasons, this Court should reject Plaintiffs’ erroneous 

interpretation of Wasden I.  The unavailability of restitution for a violation of 

Idaho’s statute says nothing about the scope of injury necessary for determining 
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whether the requisite intent to violate the statute existed.  The “intent” to harm 

component of Idaho’s statute is separate and distinct from the “damages” element 

of the restitution clause, and violation of the former may not necessarily result in 

compensable damages under the latter. 

Plaintiffs and several amici also argue Iowa’s Ag-Fraud statute is 

unconstitutional because it arguably prohibits the use of false pretenses to apply for 

a job with an intent to promote unionization—a practice known as “salting” and 

protected by federal labor law—which the employer may not “authorize.”  But it is 

not clear that Iowa’s Ag-Fraud statute would apply to labor organizing activities 

protected by law because the State cannot punish someone for exercising their 

statutory rights, irrespective of whether the employer authorized the conduct.  In 

any event, a narrowing construction from this Court could narrow Iowa’s Ag-

Fraud statute such that it would not apply to conduct authorized by law.  See 

Baribeau, 596 F.3d at 475-78; Wasden I, 878 F.3d at 1202.3 

 

 

 

                                                 
3  Plaintiffs’ Brief is silent on Defendants’ severability argument raised in its 
opening brief with respect to preserving the separate subsections of Iowa’s Ag-
Fraud statute should this Court uphold only one subsection, leaving that argument 
unrebutted.  Dfts. Br. at 38 n.14. 
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III. IOWA’S AG-FRAUD STATUTE SURVIVES INTERMEDIATE 
SCRUTINY. 
 
A. The Face and Purpose of Iowa’s Ag-Fraud Statute are Content 

and Viewpoint-Neutral, and Courts Avoid Looking Past the Text 
of an Otherwise Content and Viewpoint-Neutral Statute. 

 
Even assuming the conduct prohibited by Iowa’s Ag-Fraud statute is not 

exempt from the protections of the First Amendment, the statute is content and 

viewpoint-neutral.  There is no clear, discriminatory legislative purpose against a 

viewpoint under the statute, and the law is focused on prohibiting certain conduct 

of persons, irrespective of the message or political agenda of those persons.  The 

District Court below agreed that on its face, Iowa’s Ag-Fraud statute does not 

discriminate between particular viewpoints; it prohibits deception without regard to 

the ideology or perspective of the speaker.  JA 77. 

Plaintiffs argue the statute is content and viewpoint-based because of the 

legislative motivation behind it.  Pltfs. Br. at 47-51.  Plaintiffs’ only sources of 

evidence for their allegation are statements from a handful of legislators and then-

Governor Branstad on the bill that eventually became Iowa’s Ag-Fraud statute.  JA 

121-22 (¶¶ 78-82).  Those legislators allegedly stated the Ag-Trespass statute was 

needed to: 1) protect agriculture from “subversive acts;” 2) to address undercover 

recording; and 3) to protect agriculture from groups who “gin up campaigns that 

they use to raise money by trying to give the agriculture industry a bad name.”  Id. 
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Outside of the comment about groups that “give the agriculture industry a 

bad name,” it is not clear from the remaining statements that they harbored an 

intent to suppress the viewpoints of animal activists; there are no disparaging 

remarks from the legislators or governor about said activists.  In addition, Plaintiffs 

ignore a host of additional quotes from legislators and from then-Governor 

Branstad in which they articulated the intent behind the bill was to protect private 

property and bio-security measures/protocols.  JA 181-83 (¶¶ 1-7).  Desiring to 

protect a particular industry, arguably vital to the State of Iowa, from those that 

would use false pretenses to enter private property or obtain employment with an 

intent to commit unauthorized acts does not equate to an intent to disfavor a subset 

of messages based upon their viewpoint.  See Minnesota v. Clover Leaf Creamery 

Co., 449 U.S. 456, 466 (1981) (A legislature need not “strike at all evils at the 

same time or in the same way”).  Moreover, the Ninth Circuit addressed a similar 

argument in Wasden I and concluded the statute did not create a viewpoint-based 

restriction.  878 F.3d at 1202 (holding the legislative purpose of Idaho’s Ag-Fraud 

statute cannot be said to have been “enacted solely to suppress a specific subject 

matter or viewpoint.”)   

In any event, courts generally avoid looking past the facial validity of a 

statute to identify the statute’s alleged true purpose.  See Bailey v. Callaghan, 715 

F.3d 956, 960 (6th Cir. 2013) (court declined to look past the facial neutrality of 
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Michigan’s prohibition on school districts’ collection of membership dues for 

unions that represent public-school employees in a First Amendment challenge);  

see also Wisconsin Educ. Ass’n Council v. Walker, 705 F.3d 640, 649-50 (7th Cir. 

2013) (the court stated  they would not “peer[ ] past the text of the statute to infer 

some invidious legislative intention” of an otherwise viewpoint-neutral statute 

despite the “overtly partisan” statement of a legislator).  In both Bailey and Walker, 

the courts relied upon the following sentence from United States v. O’Brien, 391 

U.S. 367, 383 (1968): “[i]t is a familiar principle of constitutional law that this 

Court will not strike down an otherwise constitutional statute on the basis of an 

alleged illicit legislative motive.”  Bailey, 715 F.3d at 960; Walker, 705 F.3d at 

652.  The Supreme Court’s rationale for this approach is that “[w]hat motivates 

one legislator to make a speech about a statute is not necessarily what motivates 

scores of others to enact it, and the stakes are sufficiently high for us to eschew 

guesswork.”  O’Brien, 391 U.S. at 384. 

Thus, even if the comments were meant to refer to animal rights activists, 

the Court should refrain from looking past the text of the Ag-Fraud statute—an 

otherwise viewpoint-neutral statute—to infer some invidious legislative intention.  

The inherent futility of undertaking such a motive-finding endeavor has been 

identified by the Supreme Court.  See O’Brien, 391 U.S. at 384 (“We decline to 

void essentially on the ground that it is unwise legislation which Congress had the 
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undoubted power to enact and which could be reenacted in its exact form if the 

same or another legislator made a ‘wiser’ speech about it”).   

The cases relied upon by Plaintiffs demonstrate the hazard noted by the 

Court in O’Brien.  Several did not even involve First Amendment challenges, and 

in the cases that did, the statutes were content-based on their face; none of the 

courts found an otherwise facially content-neutral statute “content-based” because 

of alleged illicit motive.  Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2227 

(2015), involved a city ordinance regulating the content of temporary signs and 

was “content based on its face.”  Shaw v. Hunt, 517 U.S. 899 (1996) involved a 

Fourteenth Amendment racial gerrymandering claim.  In Turner Broadcasting 

System, Inc. v. F.C.C., 512 U.S. 622, 645-50 (1994), the Court held that, despite 

detailed statutory findings of Congress’ desire to protect traditional broadcast 

television providers, must-carry provisions applicable to cable television providers 

were not content-based.  Village of Arlington Heights v. Metropolitan Housing 

Development Corp., 429 U.S. 252 (1977), did not involve the First Amendment but 

rather the Fourteenth Amendment and the Fair Housing Act, and concerned 

racially discriminatory purposes.  Whitton v. City of Gladstone, 54 F.3d 1400, 

1403-07 (8th Cir. 1995), involved a city ordinance regulating temporary political 

signs, and the court held it was “content-based” on its face.  Here, the face and 

purpose of Iowa’s Ag-Fraud statute are content and viewpoint-neutral.   
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B. Plaintiffs’ Arguments that Iowa’s Ag-Fraud Statute is not 
Narrowly Tailored are Red Herrings and Misunderstand the 
Interests the Statute Intends to Protect. 
 

Contrary to Plaintiffs’ arguments, since Iowa’s Ag-Fraud statute is content 

and viewpoint-neutral, intermediate scrutiny—not strict scrutiny—is the applicable 

standard of review.  See supra Section III.A.  Plaintiffs’ reliance on 281 Care 

Comm. I and II for the proposition that strict scrutiny applies in this matter is also 

misplaced.  In 281 Care Comm. I and II, the challenged statute prohibited false 

political speech on ballot measures; Iowa’s Ag-Fraud statute does not address false 

political speech.  See 281 Care Committee v. Arneson, 638 F.3d 621, 636 (8th Cir. 

2010) (281 Care Comm. I) and 281 Care Committee v. Arneson, 766 F.3d 774, 

782-84 (8th Cir. 2014) (281 Care Comm. II) (emphasis added).  In 281 Care 

Comm. I, the court held only that knowingly false campaign speech is not 

categorically exempt from First Amendment protection.  638 F.3d at 633-34.  In 

281 Care Comm. II, the court simply held that strict scrutiny applies to restrictions 

on false political speech, rather than the intermediate scrutiny that was applied to 

the false speech at issue in Alvarez.  766 F.3d at 783.  (noting that the regulation in 

Alvarez proscribed false speech, not “false political speech”, a distinction that 

“makes all the difference and is entirely the reason why Alvarez is not the ground 

upon which we tread”) (emphasis in original).  Rather than support Plaintiffs’ 
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arguments, 281 Care Comm. II supports the Defendants’ argument that 

intermediate scrutiny is the proper standard of review. 

Plaintiffs’ argument that the State’s interests in protecting private property 

or biosecurity are not “compelling” because they are not the actual reasons fails for 

the same reasons the statute is content and viewpoint-neutral.  See supra Section 

III.A.  Plaintiffs also erroneously argue that, like the statute in McCullen v. 

Coakley, 573 U.S. 464, 486 (2014), Iowa’s Ag-Fraud statute regulates “expression 

in such a manner that a substantial portion of the burden on speech does not serve 

to advance its goals.”  Pltfs. Br. at 62.  McCullen is distinguishable from the 

present case because there, the Court reversed a law restricting the ability to hand 

out leaflets—a type of speech that is afforded the greatest of constitutional 

protection—on public sidewalks, which are afforded special First Amendment 

protections and where the government’s ability to restrict speech is “very limited.”  

573 U.S. at 476, 88-89 (noting public sidewalks “occupy a ‘special position in 

terms of First Amendment protection’ because of their historic role as sites for 

discussion and debate”) (internal citations omitted).  Conversely, Iowa’s Ag-Fraud 

statute restricts conduct—obtaining access or employment at an agricultural 

production facility—facilitated by false speech4 occurring on private property, 

                                                 
4  The Supreme Court recognized in Alvarez that certain kinds of false speech have 
been constitutionally restricted.  567 U.S. at 734 (Breyer, J., concurring). 
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where First Amendment rights are at their “most attenuated.”  See Cincinnati v. 

Thompson, 643 N.E.2d 1157, 1163 (Ohio Ct. App. 1994) (citing Lloyd Corp., Ltd. 

v. Tanner, 407 U.S. 551, 567 (1972)). 

Plaintiffs’ arguments that Iowa’s Ag-Fraud statute is not narrowly tailored 

because less restrictive alternatives exist to achieve the State’s interests ignores 

that these statutes may not protect the same interests where the perpetrators have 

obtained access or employment by false pretenses or misunderstands the interests 

to be protected.  Iowa Code section 717A.2 only prohibits unauthorized access 

when it is paired with specific proscribed conduct; it does not address the harm 

from the initial trespass, which Iowa’s Ag-Fraud statute was intended to prevent.  

Moreover, Iowa Code section 717A.2 only prohibits the conduct when it is done 

“without the consent of the owner” and, according to Plaintiffs’ logic, procuring 

consent to perform certain acts under false pretenses may not vitiate consent.   

Iowa’s existing law on bio-security, Iowa Code section 717A.4, only 

prohibits the “willful[] possess[ion], transport[ation], or transfer [of] a pathogen 

with an intent to threaten the health of an animal or crop.”  Outside of the 

intentional introduction of a pathogen, the statute does not address the intentional 

interference with bio-security protocol by a “false-friend” employee or others with 

nefarious motives that could allow for the spread of disease or interfere with the 

production or processing of livestock.  See, e.g., 21 C.F.R. § 118.4(b) (requiring 
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certain egg laying facilities to comply with various bio-security requirements to 

avoid salmonella enteritidis). 

Plaintiffs’ arguments that Iowa’s Ag-Fraud statute is over- and under-

inclusive are red herrings and misunderstand the interests the statute intends to 

protect.  In an attempt to avoid the harms associated with the actual interference of 

biosecurity protocols, Iowa’s Ag-Fraud statute seeks to prohibit a nefarious “false-

friend” employee from obtaining said employment in the first place in order to 

prevent the harm from occurring rather than punishing said conduct in an after-the-

fact manner.  Thus, the statute’s alleged failure to “criminalize careless or 

deliberate violations of security or food safety rules” by persons who did not obtain 

access or employment by false pretenses does not demonstrate the Ag-Fraud 

statute is under-inclusive.  See Pltfs. Br. at 59.  For these same reasons, Plaintiffs’ 

argument that the statute is over-inclusive because a “false-friend” employee who 

goes through the same bio-security training as other employees does not create any 

greater bio-security risk should be rejected.  Id. at 58.  The Ag-Fraud statute is not 

intended to ensure equivalent bio-security training for employees; the statute is 

intended to prevent a “false-friend” employee from intentionally committing an 

unauthorized act—such as noncompliance with bio-security protocols—

irrespective of whatever biosecurity training the employee received. 
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Accordingly, Iowa’s Ag-Fraud statute does not create a content or 

viewpoint-based restriction on speech, but even if it did, the statute is narrowly 

tailored to serve a significant governmental interest. 

CONCLUSION 

For these reasons, Appellants-Defendants respectfully request this Court 

reverse the District Court’s February 27, 2018 ruling denying, in part, Appellants-

Defendants’ Motion to Dismiss and the January 9, 2019 ruling granting Plaintiff’s 

Motion for Summary Judgment and denying Defendants’ Motion for Summary 

Judgment. 
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